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JUDGMENT-1:
SEDLEY J: These three applications for judicial review, which have been argued together, concern the construction of para 1(f) of Sch 1 to the Housing Benefit (General) Regulations 1987 which provides:
"The following service charges shall not be eligible to be met by housing benefit....
(f) charges in respect of general counselling or other support services (whether or not provided by social work professionals) except those related to the provision of adequate accommodation or those provided by the landlord in person or someone employed by him who spends the majority of his time providing services for which the charges are not ineligible under the terms of this paragraph."
Put shortly, the remainder of the paragraph makes ineligible charges in respect of services, both specified and unspecified, unconnected with the provision of adequate accommodation.
Each of the applicants is an individual with a history of mental illness or disorder who was living in private rented accommodation for which the rent included a charge for counselling and support services provided by the landlord.  In the case of David Singer the evidence given to the Housing Benefit Review Board by his social worker, Mrs Sallis, was recorded as follows:
"Mrs Sallis stated that she visited the applicant periodically to review how he was getting on.  She did not carry out one-to-one counselling.  It was not appropriate for the applicant to attend the hearing due to psychiatric disorder. It was in view of the mental disorder that the applicant needed a lot of input from the landlady in respect of counselling and support.  The landlady had to spend a lot of time with the applicant advising him on how to behave appropriately in relation to other residents.  There would be difficulties in finding any other appropriate accommodation for the applicant.  He was now settled at the current address.  It was the longest he had stayed in a boarding house.  If the current landlady was unable to accommodate the applicant, it was very likely that the applicant would have to return to St Lawrence's. Mrs Sallis advised that the applicant could manage his own personal hygiene and dressing, but he was constantly demanding with regard to needing counselling for behaviour.  Mrs Sallis said that she felt that the landlady ought to be properly paid for the amount of input required.  Other landlords/landladies would be unlikely to cope with the applicant's problems."
Mrs Carthew, the landlady, gave evidence which is recorded in part as follows:
"Mrs Carthew explained that it was difficult to assess how much time she spent on individual matters.  She tended to everyone's needs, attended to the paperwork, and was involved with the cooking.  There was a dining room and they supplied a cooked breakfast and evening meals daily. Sandwiches were provided during the week for lunch.  There was a cooked Sunday lunch.  Mrs Carthew estimated that she spent approximately 6 hours a day on counselling the applicant.  The applicant needed this level of counselling as otherwise he would upset other residents.  Mrs Carthew confirmed she had no formal training in counselling but was able to obtain assistance needed from Mrs Sallis."
In the case of Keith Barrett, the Review Board had before it the letter of Mrs Elizabeth Pascoe, a senior clinical psychologist, which included the following:
"He has difficulty in sustaining concentration, required supervision over personal hygiene, could not or would not organise his own time independently and needed supervision in simple work situations.  He lacked emotional control and maturity and the necessary problem solving skills to deal constructively with frustrations, such as running out of cigarettes and would react by having a severe emotional outburst which sometimes included aggressive behaviour. A series of placements had broken down because of these outbursts and indeed the placement at Trecrogo broke down for this very reason.  No other suitable accommodation could be found for Mr Barrett until Mr Reeves agreed to take on his care and indeed up to that point the multi-disciplinary team involved in his case were extremely concerned about his welfare as the chances of finding him a settled home looked very slight."
The evidence before this court shows that Mr Reeves is an industrial therapist at St Lawrence's Hospital.  Before the Review Board Mr Barrett was represented by Mr Mills, his social worker.  According to the minutes of the Review Board:
"Mr Mills stated that Mr Reeves spent 24 hours a day with the applicant since the applicant was also at Mr Reeves' place of work.  Mr Reeves gave specific support to the applicant.  The support given was related to the fact that the applicant had been difficult to place previously and they had found that his placements had been terminated by landlords rather than the applicant leaving at his own request.  Unfortunately, the applicant, due to mental disorder, was apt to rub other residents up the wrong way. This resulted in complaints from other residents to the landlord."
The applicant Penelope Bateman, according to the evidence before this court, has since 1984 suffered from a personality disorder with regressive behaviour and depression, requiring counselling and support, especially if she is to live in the community.  She lodged with Mr and Mrs Speares who participated in the local 'Supportive Landlady' scheme and estimated that they spent an hour and a half a day providing general counselling and support to Ms Bateman.  Because the decision under challenge resulted in the applicant being unable to pay the rent, she was evicted in August 1992 and is at present an in patient at St Lawrence's Hospital, Bodmin.  Before the Review Board, according to its minute, she was represented by Mr D L Williams:
"He stated that with counselling it is difficult to be specific but it covers matters which a parent would advise a child on, for example, checking to see if appointments are made, talking over any problems, reminding persons maybe to dress or wash etc."
There was also before the Board a letter from Ms Bateman's social worker, Lorna Ramsey, containing this paragraph:
"Mr and Mrs Speares also spend time each day (at least one and a half hours) providing counselling support services to Penny.  It is because they are able to provide this service that Penny is living in this accommodation.  Mr and Mrs Speares are helped to do this through the Supportive Landlady Scheme, which is supported by the social work department at St Lawrence's Hospital."
A further letter from Ms Ramsey said:
"I would estimate that Mrs Speares spends about one hour per day on providing counselling and support for her."
It is unnecessary to set out the precise sums of money involved.  Where a service charge of the kind with which this case is concerned is considered by the appropriate authority to be excessive for the service provided, the excess falls outside the eligible sum.  The two issues which Miss Findlay has canvassed, in a well presented submission, on behalf of all three applicants are these:
(1) Whether general counselling or other support services provided by the landlord in person are within the second exception from ineligibility contained in para 1(f) of Sch 1 without the need for the landlord to spend the majority of his time providing services connected with the provision of adequate accommodation.
(2) Whether the Review Board should in any case have considered whether the applicants came within the first, though uncanvassed, limb of the exception in that subparagraph for general counselling or other support services related to the provision of adequate accommodation.
Leave has been granted in each case to move for certiorari because in each case the Review Board took the view that as a matter of law the words "provided by the landlord in person" were qualified by the words "who spends the majority of his time providing services for which the charges are not ineligible under the terms of this paragraph".
In the cases of Ms Bateman and Mr Singer the Review Board expressed no view about the alternative possibility that the charges were made in respect of counselling and support related to the provision of adequate accommodation. In the case of Mr Barrett they expressed their conclusion that the charges did not so relate, but without giving any reasons for it.  It is Miss Findlay's contention that a Review Board has an obligation which extends at least as far as considering whether other limbs of the subparagraph which they are considering may apply to the applicant before them.
Miss Findlay takes a third point in relation to Mr Singer alone, that even if the respondent's construction of para 1(f) is correct, the Board either failed to consider or failed to hold that the six hours a day spent by Mr Singer's landlady Mrs Carthew on counselling him amounted to the majority of her working day.  This submission is in my view based on a misconstruction of para 1(f), to which I will come.
The Meaning of the SubParagraph
Miss Findlay submits that the eligible charges in respect of general counselling or other support services created by the exception cover three classes of services:
i) those related to the provision of adequate accommodation;
ii) those provided by the landlord in person;
iii) those provided by someone employed by the landlord who spends the majority of his time providing services connected with the provision of adequate accommodation (this being in shorthand form the effect of the quadruple negative produced by aggregating the last thirteen words of para l(f) with those of para 1(g)).
Mr Campbell for the local authority and Mr John Howell QC for the Secretary of State submit that the exceptions are two in number, not three, namely:
i) Those services related to the provision of adequate accommodation, and
ii) Those services provided either by the landlord in person or by someone employed by him, if that person (whether landlord or employee) spends the majority of his time providing services connected with the provision of adequate accommodation.
Neither side suggests that if the clause "who spends the majority of his time providing services" does qualify solely the phrase "someone employed by him", the succeeding clause "for which the charges are not ineligible under the terms of this paragraph" can qualify both "those [services] provided by the landlord in person" and "those [services] provided by someone employed by him".
I will assume for the present that the grammar and syntax of para 1(f) can support either construction equally.  On this basis each side submits that its construction makes better sense in policy terms.  For the Secretary of State Mr Howell points out, rightly, that so far as the landlord's employee is concerned, the provision means that charges for counselling and support services provided by him or her only become eligible under the exception if the employee spends the majority of his or her time providing services connected with the provision of adequate accommodation in broad terms, the sort of services provided by a caretaker.  Then, but only then, charges for counselling and support services provided by the caretaker in the minority of his or her time can be added to the eligible service charge.  Why, it is asked, should it be any different where it is the landlord in person who provides the counselling and support services?  If the applicants are right, services which would be paid for if provided by a landlord in person will not be paid for if they are provided by an employee who fails the "majority of his time" test.
Miss Findlay turns the question round: what is the policy sense of restricting the eligibility of charges for counselling and support services provided by a landlord in person to a landlord who spends a majority of his or her time providing services connected with the provision of adequate accommodation?  In the case of an employee, she submits, it makes sense to ensure that such an employee is in a genuine employment relationship with the accommodation as well as its occupiers (though not necessarily the particular accommodation of the claimant); whereas a landlord in person is by definition so connected, and connected by status rather than by allocation of time. Moreover, she submits, the exclusion by the para 1(f) formula of charges for counselling and support given by employees who spend the majority of their time providing such services marches well with the policy purpose of regulations designed, as these are, to enable individuals to live independently in the community: if the landlord is paying someone to spend the majority of their time on counselling and support services, this will be much more likely to correspond with the pattern of residential care rather than care in the community; whereas a landlord in person will ex hypothesi be providing a home.
Standing back from the reg itself, housing benefit is now provided for by s 130 of the Social Security Contributions and Benefits Act 1992, which effectively replicates s 20 of the Social Security Act 1986 (the measure in force when the present issues arose). It is a means-tested benefit governed by the Regulations to which the subpara I have been considering is scheduled.  The material schedule, Sch 1, is appended to reg 10 which determines what amounts attributable to rent are capable of attracting (in the present cases) a rent allowance.  Regulation 10(1) includes at paragraph (e):
"Payments of, or by way of, service charges payment of which is a condition on which the right to occupy the dwelling depends."
It is not disputed that the payments in the present cases fall within this class.  Regulation 10(3) then provides that the eligible rent is to exclude:
"(b) where payments include service charges which are wholly or partly ineligible, an amount in respect of the ineligible charges determined in accordance with Schedule 1."
Paragraph 1 of Sch 1 draws a series of sharp lines between those charges which are and those charges which are not to be deemed to be connected with the provision of adequate accommodation.  Thus there are excluded charges in respect of day-to-day living expenses such as meals, laundry, leisure, cleaning, transport, furniture and equipment, emergency alarms, medical expenses, nursing care, personal care, general counselling or other support services and any other charges for services not connected with the provision of adequate accommodation.  To these, however, exceptions are specified, making eligible such elements of service charges as relate to the provision of premises or equipment to enable to applicant to do his or her own laundry; television and radio relay charges; the cleaning of communal areas; cleaning which the claimant cannot manage; emergency alarm systems in sheltered accommodation for the elderly, sick or disabled; and general counselling and support services within the contentious exception in para 1(f).  From this paraphrase alone it is evident that the concept of rent, expanded as it is to include service charges, is not confined to the character of the accommodation but is designed at least in part to take account of the personal needs of the tenant.  Because the eligible amounts have necessarily to stop short of total provision, a series of lines has had to be drawn, some of them arguably arbitrary for example the exclusion of service charges for alarm systems for the elderly, sick or disabled if they happen to occupy accommodation not designed, adapted or especially suited for them (para 1(c)).
In these circumstances it does not seem to me that any discernible policy line can be drawn between the two competing constructions.  Each is in my judgment sustainable as an intelligible objective of the Secretary of State in exercising his rulemaking powers.
This being so, I return to the question of the grammatical meaning of the material subparagraph.  Can the second element of the respondents' bipartite construction be properly or readily derived from the language used by the draftsman?  This construction, which I have set out above, would require the second exception to break down grammatically into two discrete and equal elements; but when one attempts to do this using the draftsman's language one gets this:
"(ii) Charges in respect of general counselling or other support services except
a) those provided by the landlord in person who spends the majority of his time providing services [connected with the provision of adequate accommodation] or
b) those provided by someone employed by him who spends the majority of his time providing services [connected with the provision of adequate accommodation]."
While the latter of these is a perfectly good piece of English, the former is not.  At the very least the definite article would have to be replaced by the indefinite article in the phrase "the landlord in person", which would not have been a difficult task had the draftsman meant what the respondents contend.  Nor would it have been difficult to break down the subparagraph in the way in which the first three subparagraphs of paragraph 1 of the schedule are broken down, so as to make clear whether two or three categories of exception were being created.  The campaign for plain English still evidently has some departmental fastnesses to penetrate.
Doing the best I can with the prose the Secretary of State has chosen to use, and being as loyal as I can to the language used, I prefer the applicants' construction.  It is the only construction which fits the actual language used, and it produces a result which does not offend against the policy of the Social Security Contributions & Benefits Act 1992 or the 1987 Regulations.  The control which the local authority retains and is obliged to exercise over the amount of any eligible service cost guards against abuse.
The Obligations of the Review Board
Miss Findlay complains in two of the three cases, although there is no indication that the point was taken by the applicant's representative, that the Review Board failed to consider whether, as an alternative to the exception relied on and dealt with above, the claimant could take advantage of the first exception, namely for charges in respect of general counselling or other support services related to the provision of adequate accommodation.  In the third case, that of Mr Barrett, the applicability of the first exception clearly was considered and it was rejected, as I have recorded above, without reasons.  There is an obligation on a Review Board to give reasons: see Regulation 83(4) and (5).
Taking Mr Barrett's case first, there seems to me to be no doubt that the duty to give reasons has not been complied with in respect of the first exception.  I will return to the possible consequences of this after considering the other two cases.
In the other two cases, it is Miss Findlay's submission that it was the obligation of the Review Board to consider a possible application of the first exception whether or not it was canvassed.  For the Secretary of State, Mr Howell strongly resists the suggestion that the Review Board is required to exercise a roving supervision so as to consider every possible point, argued and unargued, which might arise in any one case.
The Review Board, the constitution of which is set in Schedule 7 to the Regulations and which is a body of the material local authority, is given by Regulation 81 the task of conducting what is called a further review of determinations made by the local authority as to eligibility for housing benefit.  This is because Regulation 79(2) calls upon the determining authority to review its own decision if asked appropriately to do so.  It is provided by Regulation 83(2) that:
"In reaching its decision the Review Board shall apply the provisions of these regulations as though any duty imposed on, or power or discretion conferred on, an authority were imposed or conferred upon the Review Board."
By s 123(3) of the Social Security Contributions & Benefits Act 1992 the authority is required to take proactive steps to bring people's possible entitlement to housing benefit to their notice.  By reg 73(1) the authority is given the power (and implicitly the duty) to require claimants to furnish such material as may reasonably be required for the determination of their housing benefit entitlement.  Once a determination has been made on a claim, reg 75 creates a continuing duty to give notice of change in material circumstances.  By reg 76(2)(b) the authority is under no obligation to determine a claim where the claimant has failed to provide evidence and information under reg 73.
Regulation 77 requires a decision to be notified in the form set out in Sch 6, which is full and detailed. Mr Howell recognises that the authority and in due course the Review Board must disregard any ineligible amounts which come to their notice, whether or not they have been specifically canvassed; and that by parity of reasoning they must take into account any eligible elements which come to their notice whether or not these have been drawn to their attention.  It seems to me that this concession is rightly made because neither the authority nor the Review Board is a merely adjudicative body.  Limiting what I say to the Review Board, it is clear that it has duties which are not those of a court of law.  In particular it, like the authority, is a custodian both of public funds and of the interests of those local people who claim and may be entitled to housing benefit.  It cannot properly fulfil this dual function if it confines itself like a court of law to adjudicating on pleaded points.  Equally, however, I accept that the Review Board cannot be expected and is not required by the Regulations to trawl through the whole of the statutory scheme in order to see if any points which might have been taken either for or against a claim have been overlooked.
The present cases, however, do not require any such roving commission.  All Miss Findlay seeks to establish is that when a review is based on a single subpara in a schedule to the regulations, it is appropriate for the Review Board to consider whether any limb of the subparagraph, not merely the one focused on in argument, has a bearing on the claim as indeed seems to have happened in the case of Mr Barrett.  In my judgment she is right in this contention.
But it does not follow from the omission in two of the three cases to consider the first exception and in the third to give reasons for rejecting its applicability that relief will be given.  Our attention has been drawn by Mr Howell to the decisions of this court and the Court of Appeal in R v Department of Social Security ex parte Chiltern District Council (unreported) 6 February 1991 and 17 October 1991).  The material provision, an ancestor of the one under consideration in the present cases, was contained in para 7(d) of Sch 3 to the 1985 regulations (SI1985/677), which read:
"......a deduction shall be made......only in respect of provision of the following services....
(d) Any other service which the appropriate authority, having taken into account the age and other circumstances of the eligible person and the type and location of his dwelling, considers is not reasonably necessary for the proper enjoyment of that dwelling by the eligible person."
The local authority determined that the cost of care staff was reasonably necessary within this paragraph.  The Department refused to accept this decision for the purposes of paying subsidy.  Mr Howell succeeded at both levels in his contention that:
"....as a matter of law there is a distinction between services which may be provided for the eligible person at his dwelling and those which are reasonably necessary for the proper enjoyment of it."
Mann LJ in the Divisional Court held that:
"the services in question seem to me to be services directed to the care of the individual rather than to his enjoyment of the dwelling."
In the Court of Appeal Lloyd LJ, agreeing, said:
"The services are services relating to the physical needs of the residents, but not relating in any way to their proper enjoyment of their accommodation.  In my judgment, this distinction, though narrow and in some respects artificial and unsatisfactory, is well-founded."
What was true of a more generous provision under the 1985 Regulations must in my judgment be true of the more restrictive formulation in the l987 Regulations.  It follows that the forms of counselling and support described to the Review Board and recited earlier in this judgment were not capable of qualifying under the first exception in para 1(f) of Sch 1.  They too related not to the provision of adequate accommodation but to the personal needs of the individuals in the accommodation.  Even though, as Miss Findlay cogently points out, the counselling was in each case directed to making it possible for the individual to occupy the accommodation, this had no bearing on the adequacy of the accommodation.  It bore on the ability of the claimant to take advantage of it.  Accordingly the decisions in R v Department of Social Security ex parte Chiltern District Council (unreported) make reliance on the first exception untenable.  It follows that there would be no value in remitting the cases of Mr Singer and Ms Bateman for consideration of this question, nor in quashing the decision in Mr Barrett's case for the want of reasons or sending it back for the giving of reasons.  No better result could be obtained than has been obtained in any of the cases under this head, and I would accordingly refuse relief in the exercise of the court's discretion.
Conclusion
In my judgment, therefore, certiorari should go to quash each of the decisions impugned on the ground that it is based upon an error of law in the construction of para 1(f) of Sch 1 to the 1987 Regulations.  For the sake of clarity, and subject to any further submissions which counsel may have upon the form of relief, I would also grant the declaration sought in each case that the true meaning and effect of the subpara is that charges in respect of general counselling or other support services provided by the landlord in person are not ineligible service charges within the meaning of Sch 1 and reg 10(3) of the Housing Benefit (General) Regulations 1987 even if the landlord does not spend the majority of his time providing services which are not ineligible under the terms of the paragraph.

JUDGMENTBY-2: ROCH LJ

JUDGMENT-2:
ROCH LJ: I agree.  Do you have any application, Miss Lieven?

DISPOSITION:
Application allowed
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